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SUPREMIE COURT OF THSTATE OF NEW YORK
COUNTY OF DUTCHESS

Present:
Hon, Maria O, Rosas Jusiice
I the Mauer of the Apphcation of

ANDREW GOODMAN FOUNDATTON,
FLECTHON @ BARD, SADIA SABA, FRIN CANNAN

and LEON BOTSTERIN, DECISION AND ORDIER
Petitioners, Index No. 32737.20
-aganst-

DUTCHESS COUNTY BOARD OF ELECTIONS,

ERIK I HALGHT, in his official capacity. and
ELIZABETH SOTO i her official capacity.

Respondents.

Fora Judgment Pursuant to Article 78 of the
Civil Practice Law and Rules,

The following papers were read on this Article 78 proceeding and Respandeats” ¢ross-

motion.

ORDER TO SHOW CAUSE
NOTICE OF PETITION
VERIFIED PETTIION
EXHIBITS 1-5:A-1
MEMORANDUM OF LAW IN SUPPORY

ATFFIDAVIT OF ELIZABETH SOTO
EXHIBIT

NOTICE OF MOTION

MEMORANDUM O LAW IN SUPPORY
AFFIDAVIT IN SUPPORT

AFFIDAVIT IN SUPPORT

EXHIBYIS 1-8
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REPLY AFFIRMATION ©
EXHIBITS A - 13

REPLY MEMORANDUM OF LAW ,
REPLY AFFIDAVIT OF FELICIA KEFSING
REPLY MEMORANDUM OF LAW

REPLY AFFIDAVIT

“Governor Cuomo’s Executive Order 20238 required the Boards of Eleetion 10 send
information w vaters including the Tacation of their polling places by September §. 2020, On
September 4. 2020 (o Friday) -Petitioners commenced- this proceeding  challenging  the
Respondent Dutehess County Board of Elections” March 130 2020 dcsignui;inn of St John's
I'piscopal Chureh located al 104 River Roud. Barrviown, New York as the polling place for the
3" Legislutive District of Dutchess County.  The Petition was rewrnable Seplember 28, 2020,
Petitioners Andréw Goodman FFoundation. Inc. and Electionfa: Bard are organizauons focused on
pralecting voting rights and facilitating voling by students of Bard College which is located
within Dutchess County's 3% Legislative District. The individual petitioners an students and
employecs of Bard College registered to vote in that district.  Pelitioners maintain thal the
designated polling place vielaws votér access requirements of the New York State Constitution
and New York State Blection Law, They seek an order dirceting the Dutchess County Board of
Llections to change the polling place 1o the Bertelsmunn Campus Conter al Bard College or 1o
make that location a supplemental polling place in the November 3. 2020 general clection. They
assert that they sent a letter W the Buichess County BOE: Commissioners on February 28, 2020
asking that the polling place be relocated o Bard College. Despite the unfaveruble response, the
March 13,2020 designation, for nearly six months Petitioners failed o challenge it

New York State Llection Law requires that every Board of Elections, in consultation with
respective municipalities. designate the polling places in each election district in which an
clection may be held. Filee, Law $3-104(1). The Board of Liections must desiynate the polling
places by March 1537 of each year but has the discretion 10 seleet un wltiernatve polhing location
after the date i the initiatly designated polling place is subscquenty found o be unsuitable or

unsate. ld.

The only questions that may be raised in an Article 78 proceeding such as this one wre
whether the body or officer fuiled w perform a duty enjoined upan L by ks or proceeded or s
about to proceed without or in excess ol jurisdiction: or whether a determination was made by an
error of Jaw. was arbitrary and capricious or an abuse ol discretion. CPLR Section 7804, In
reviewing the Board of Elections” polling place designation. applying the relevant part ot Seetion
7804, this courl rhust determine whether the determination was arbitrary and capricious or
aflected by an error ol faw. Sce Matter of Scherbyn, 77 NY2d 733, 758 (1991). An action is .
arbitrary if it is without sound basis in reason and Laken without regard 1o the Taets. See Mater
ol Pell v, Bowrd of Lduc.ol Union Iree School Dist., 34 NY2d 222 (1974), The court’s roke in
ceviewing an agency action “is not to determine if the agency action was correet or 1o substitute
its judgment for that of the agency. but rather to determine if the action taken by the agency was
reasonable.”  Hillv. State Bd. of Eleclions, 120 AD2d 55 (2% Dept 1986).

~
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.

Uhe Bourd of Blections™ March 13, 20200 designauon of St John™s I'piscopal Chureh as o
pulling place was part ol a broader resolution designating polling sites Tor the enure coanty. No
specific explamation was oflered for the designation of the St John's bpiscopal Church.
Undisputed evidence i the record reflects that St John's Episcopal Church has been the polling
place for the 3% Tegislative District sinee at least 2011, Both clection commissivners sipned the
resolution designating the polling location. However, Respondent Commissioner I lizabeth Sotu
has submitted an allidavit and the record contuins a letter stating that she was in agrecient with
petitioners” cantentions that the polt site should be moved (o a suitable vp-campus Tocauon at
Bard College. She notes that she lacks the authority w unilaterally approve moving. the poliing
focation. Correspondence she sent W Petitioners™ counsel dated Marcly 30 2020 asserts that she
would futly cooperate i any Hiugation seeking to establish that the community would be better
senved having a polling site on the Bard College campus. '

Pettioners maintain that the current polling site disenlranchises volters because itis in 4
relatvely remote locaton, is inaveessible by public ransporiation, has inadeguate parking, doces
not comply with the aceessibility requirenients of the Americans with Disabilities Act and s oo
small w -safely acconunodate voters and poll workers m light of the COVID-19 pandemic. They
assert that the propused Bard College location is neeessible by public ransportation. has ample
parking, complics with the Americans with Disabilities Act and is large cnough to enable social
distancing for volers and pall workers.  They claim that the (oregoing deliciencies of the St
John's Ppiscopal Church violate voling rights provisions of the New. York Siate Constitution,
See NOYD Const, Are L1 Arl [ Petitioners further assert that the Episcopat Church violates o
provision in New York State Election Law §4-104(1)a) providing that each poHing place shall
be accessible to citizens with disabilities und ¢omply with the accessibility gusdelines of the
Americans with Disabilities Act of 1990, Llection Law §4-104(1) requirés the Board of
Clections to take appropriate measures o comply with the requirements of those guidelines.
Towards that end. o county Board of Eleclions is required o creale an aceess survey lor even
nulling site o assess its compliance with aceessibility standards, Sce Llection Law §4-T04(1)(b).
Any polling pluce that does nol meet the standards nrust mithe changes or moditications or he
maoved o a vertfied accessible polling place. §d. Petitoners have submitied o 2019 access
survey for the Fpiscopal Chureh stating. that accessible handicap parking spaces da not have
visible accessibility signage. 16 Turthér indicates as “non-applicable™ questions pertaining
whether passenger drop-ofl” wreas, sidewalks and walkways meet accessibility requirements.
Peritioners have wlso submilled an affidavit of Bard College’s Director ol Accessibibity amnd
Disability Resources.  She asserts that numerous aspects of the church and its parking ot fail o
comply with the American with Disabilities Act. She states that wn entrance ramp at the chureh
lacks a railing. However, according to Commissioner Haight there in Tact is o railing as the muost
recent BOLE survey demanstrates, Petitioners asser! there are uneven Hoors al the top of the ramp
and there is no disability-accessible cestroom facilities. None ol this was raised in the J'ebruary
28, 2020 Jetter proposing a change. : '

In opposition 1o the petition and in support of the cross-motion (o dismiss. Flection
Commissioner Eric Harght has submitted an ailidavit articutating the grounds anderly g his
March 2020 determinalion not 0 acyuiesee o the request o relocate the pulling site.

"
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Commissioner Haight asserts that after receiving Petitioners™ February 280 2020 letter he
discussed it with Commissioner Sew. © He concluded, however, that cited concerns about
pedestrian access. sidewalks and strectlights didnot warrant moving the polling site. He asserts.
(hat St John's Episcopal Church is between .3 miles and .7 miles fron different parts of the Bard
caumpus. Lo states that River Road. which runs from the campus o the polling sife, goes through
farmland and has refatively Jitde waltic, He acknowledges there is no sidewalk but usserts there
is 0 shoulder and notes thal Bard Collcge vperates a shutde thal Transports stidents direcrly tothe
church 10 vote, He states that the majority of Election District S is rural and most polling site
locations would not have sidewalks or streetlights. Respondents assert that public transporiation
comes within about .3 miles of the current polling place,  Finally, Commissioner Haight
speculates that Bard is an insular enviconment that could impact the perceived neutrality of any
voting site and pose risks ol disruptive campus protests interfering-with polling site operations.,
Commissioner [aight acknowledges that establishing a polling place on campus would be more
convenient for Bard students bui asserts (hat he also needs to take into consideration the non-
sindent voters of Election District 5, and thai state law does not autharize two polling places
within the district, '

Respondents have also submitted an alfidavit of Board of Elections machine coordinalor
Timothy Malel, Mr. Malet stawes his Tamiliariey with Board of Flections records pertaining o
registered voters and asserts that as of September 2020 there were 1035 registered voters in
Election Disirict 3 in the Town of Red Hook. He states that of those registrations. 670 had
addresses indicating they are likely Bard students or reside on the Bard College campus. and
“here are approxinately 363 voter registrations for individuals not assoviated with addresses on
Bard's campus. e opines that these records likely overstate the number of people residing al
Bard College who are cligible o vote because such voters are often students that have lelt the
arca after graduation. Annexed as an exhibit Respondents™ opposition papers is an Dlection
District mailer the Board ol Elections sent 1o all ‘registered vaters in the Llection District
notifying them that the polling place for the November 3. 2020 general clection would be at St
John's Lpiscopal Church. The mailer also indicates that there will be a nine day carly voting
period from October 24, 2020 through November 1, 2020, lists the five Dutchess County
locations for carly voting and provides information about and the deadline lor requesting and
filing an absentee baliot,

As noted above. itis not the lunction of this cowrt to substitute its judament lor that of an
administrative agency, but rather anly (o determine il the action the ageney as taken was
reasonable.  This court is cognizant of the provisions of the New York Stae Constitution
Petitioners cite proteciing the right o vote. Petitioners” claims alleging stale constitutional
violations are premised primarily on allegations that the [ipiscopal Chureh is not handicapped
accessible in violation of the Americans with Nsabilities Act. Petitioners™ February 28, 2020
letter 10 the clection commissioners did not ¢ite violations of the Americans with Disabilities Act
as grounds for their request o mave the polling cite. Thus this was not raised for conisideration

“nor did it form the basis for the Commissioners™ determination nol-lo move the polling place.
Petitioners have failed (o make any factual claims or present cvidence that any specifie registered
voters have been disenlranchised based upon the design or fack of accessibility to the polling
place. Petitioners” letter ciled a desire to move the polling place o an an-campus location o
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eilitate casier pedesteian aceess and access via public nansporttion, While the fetter mikes
vencratized complaints that moving the polling site will costire complianee with the Liw, 1t does
not specify the alleged legal deficiencies other than making u general roferenee (o ensuring
compliance with New York State Eleetion Law and federal Taw, TUis well settled thata hitigant is
required to address his or her complaints initially 1o an administrative tribunai and exbaust all
possibitities of obtaining relief through adminisirative channels belore appealing. fo the gourts..
See Raufman v, lee. Vil ol Kings Poing, 32 AD3d 6040 607 (2 Dept 2008). Thus mva CPLR
Article 78 procecding the court’s review is limited o the arguments and record adduceed betare
the agenev.  1d. Accordingly. Petitioners may ot now mamntain 1hat the challenged
determination was arbitrary or affected by an error of law based on violations of the Americans
with Disabifities Act and New York State Constitution. These claims were not specifically raised
io the clection commissioners before the designation of the challenged polling site. The court
finds that the selection of the St John's Fpiscopal Chureh. which has been used as a polling
place for many vears, is not so arbitran. unrcasonable or capricious as to compel a conclusion
that Respendents have abused their discretion in sclecting it Nor have Petitioners presented
evidence that the location of the polling place is 3o inconvenient or unsuitable as 1o impede or
restrain any eligible voter from casting a ballot, This is particularly true in light of thiv ability
voie via absentee ballols as a matter of right in this-clection cycle and by nine days of carly
voting. s noted. the Election Distriet mailer sent out by the Bourd of Lections provided details
on these voting procedures and listed the nine dates, times and locations Tor carhy voting, Based
on the foregaing, Petitioners have lailed 10 establish that the decision 0 retain the Lipiscopal
Church as a polling place served to disenfranchise voters or was arbitrary and capricious, an
error of law or an abuse of discretion, ‘ E

The court is fuither cognizant of Petitioners’ claims that circumstances related to the
COVID-19 pandemic make the St. John's Episcopat Church a less desirable polling place. This
contention is supported by the aflidavits of Felicia Keesing. a professor with expertise in the
ransmission of infectious diseases, Professor Keesing assens that the proposed polling place i
Bard College is w safer option based upon the smulier size and Javout of St John's Episcopal
Church. In fact, after Petitioners commenced this proceeding the Vicar and Treasurer of the
Church sent a letter to the Board of Elections dated September 15. 2020. stating that the Church
e — was 100-smat-to-support-social-distuncing. during the voting process. They strongly suggest that - o
the use of the St John's Episcopal Church as polling location is not ideal based on its size and

lavoul,
This Court can only adjudicale e controversies tawtully hefore it Petitioners
commenced this Article 78 proceeding on September 4, 2020 challenging respondents”™ March

13. 2020 polling place designation.  Petitioners did not hile a declaratory judzment action or
articulate a theory in this Article 78 proceeding proving grounds upon which the Court could
direct the Board of Elections to take any specific action based on the COVID-19 pandemie.
While the Court has the authority lo convert an Article 78 procceding 1o plenary action. it
declines 10 do so here based the tming of petitioners” commencement of this procecding and its
procedural posture.  The November 3. 2020 glection is 21 davs away. While the court has sixty
davs to render a determination it did so in this case within 2 weeks. Stil, the election is too close
in time 1o enable a change in the polling site that would be fair 1o all voters in the 3" district
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meluding by giving themy timely and ctfective notice of the change. Commissioner Flaighi
underseores that matiling sil notification of a new polling place at this late daie would kel
cause voler contusion and resull in volers coing o the wivng polling place. While Petitioners
hive stated good cause for Luir constderation Lo be given o moving the polling place Petitioners
offer no explanation lor not commencing this action at an carlier date,  Based on the toregoing,

ORDERED that the petition is denied without prejudice to renew sulTiciently in advance
afthe 2021 elections. This constitules the decision, order and judgment of the Courl,

Dated: Oclober 13,2020
Poughkeepsie, New York

ENTER:
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Pursuant to CPILR §5513, an appeal as of right must be tuken within thirty days alter service by a

~party upon the appeliant of a copy of the judgment or order appealed lrom and wrilien notice of
its entry. except that when the appellant has served a copy of the judgment or order and written
notice of i1s entry. the appeal must be taken within thirty days thercol.
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